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Court of Appeals of the District of Columbia. 


No. 3069. 

Oliver P. New max et al.. Appellants. 

vs. 

Willards Hotel Co.. &c. 


a Supreme Court of the District of Columbia!. 

At Law. No. 58094. | 

i 

i 

Willards Hotel Compaxy, a Corporation, Plaintiff, 

vs. I 

Oliver P. Newman, Louis Browxlow, and. Charles W. Kutz, 
Commissioners of the District of Columbia, and The District of 
Columbia, Defendants. 

7 i 

j 

i 

United States of America, 

District of Columbia, ss: 

Be it remembered. That in the Supreme Court of thje District of 
Columbia, at the City of Washington, in said District, jat the times 
hereinafter mentioned, the following papers were filed ijmd proceed¬ 
ings had, in the above-entitled cause, to-wit: 

1 Pleadings in the Municipal Court. 

Filed Mav 26. 1915. 

%j / 

I 

In the Supreme Court of the District of Columbia. 

j 

No. 58094. At Law. 

I 

Willards Hotel Company, a Corporation. Plaintiff, 

! 

VS. 

Oliver P. Newman, Louis Browxlow, and Charles W. Kutz, 
Commissioners of the District of Columbia, Defendants. 

The plaintiff a corporation sues the defendants. OliverlP. Newman, 
Louis Brownlow. and Charles W. Kutz. Commissioners of the District 
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of Columbia, for money payable by the defendants to the plaintiff for 
goods sold and delivered by the plaintiff to the defendants: and for 
work done and material provided by the plaintiff for the defendants 
at their request ; and for money lent by the plaintiff to the de¬ 
fendants; and for money paid by the plaintiff for the defendants at 
their request ; and for money received by the defendants for the use 
of the plaintiff; and for money found to be due from the defendants 
to the plaintiff on accounts stated between them. And the plaintiff 
claims Fifteen ($15.00) Dollars with interest from the 10th day of 
April. 1915, according to the particulars of demand hereto annexed. 

i A. S. WORTHINGTON. 

CHARLES L. FRAILEY. 

Attorneys for Plaintiff. 

2 Particulars of Demand. 

* * * * * * * 

April 10, 1915: 

To amounts paid to Collector of Taxes of the District of Co¬ 
lumbia, under protest, as follows: 

Fee for annual inspection of plaintiff’s property, known as 


“The New Willard” Hotel... $5 00 

Fee for quarterly inspection of eight (8) elevators in said 

Hotel, “The New Willard,” at $1.25 for each elevator.... 10 00 

Total. $15 00 


with interest from the 10th day of April, 1915. 

A. S. WORTHINGTON. 

CHARLES L. FRAILEY, 

■ Attorneys for Plaintiff . 

Stipulation. 

******* 

It is hereby stipulated by the parties to the above entitled cause, 
by their attorneys, that the same shall be submitted to the Municipal 
Court for its judgment, subject to the right of either party to appeal 
therefrom, upon the statement of facts hereto annexed, with like 
effect as if the said statement of facts were the findings of the said 
Municipal Court. 

! A. S. WORTHINGTON. 

CHARLES L. FRAILEY, 

Attorneys for Plaintiff. 

C. H. SYME. 

F. H. S., 

F. II. STEPHENS, 

Attorneys for Defendants, the Commissioners 

of the District of Columbia. 
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3 |May 3/15. 

By agreement of the counsel on both sides, the District of Colum¬ 
bia is substituted as a party defendant herein, in lieu of the Com¬ 
missioners, the present defendants. 

C. H. SYME, 

F. H. STEPHENS, 

Att’ys for Dist. Col. 


Agreed Statement of Facts. 

****** * 

| 

The plaintiff, Willard’s Hotel Company, a corporation, is^ the 
owner of a hotel known as “The New Willard,” in the City of Wash¬ 
ington. The hotel contains four hundred (400) robins, and by 
virtue of paragraph IS of section 7 of an act of Congress approved 
July 1st. 1902 (32 Statutes at Large, p. 625), is assessed $1.00 per 
room. i. e.. $400.00 annually as a license tax. 

Beginning with November, 1902, and each year thereafter until 
November 1st, 1914, the plaintiff has paid this license tax, and re¬ 
ceived its license to carry on the business of operating its hotel. The 
license tax for the current year was not paid bv plaintiff on the 1st 
day of November, 1914, for reasons hereinafter stated, but was paid 
on the 10th day of April, 1915. 

By act of Congress approved March 3d. 1887, chapter 390, (24 
Statutes at Large, p. 580) the Commissioners of the District of Co¬ 
lumbia were “authorized and directed to make and publish such 
orders as may be necessary to regulate the construction, repair and 
operation of all elevators within the District of Columbia, and pre¬ 
scribe such means of security as may be found necessary to protect life 
and limb.” By section 2 of this act a neglect or refusal of 
4 any person or corporation to comply with order? made pursu¬ 
ant thereto was, upon conviction, punishable by! a fine of not 
less than $10.00 nor more than $100.00 for each offense. 

By virtue of the authority given them by this act. the Commis¬ 
sioners of the District of Columbia, in the year 1902. as well as long 
prior thereto, promulgated as a part of the building regulations, the 
following: 

* I 

“Inspection. 

| 

Quarterly Inspection. 

Everv elevator in the District of Columbia used for tljie conveyance 
of passengers shall be inspected at least once in every three months, 
and a report thereof made to the Inspector of Buildings not later than 
the day following such inspection. The Inspector shall state in said 
report the condition of the running gear, ropes, safety attachments, 
pulleys, and all other parts of the machinery applied to the use of said 
elevator, if any of said parts are in need of repair. (Bjuilding "Regu¬ 
lations, p. 221.)” 
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This regulation since 1902. with slight unimportant changes in the 
verbiage used with respect to repairs found necessary by the inspector, 
has remained and is now in force, as quoted, as a part of the Building 
Regulations. 

Since October. 1901, when the plaintiff began to conduct and 
operate “The New Willard” Hotel, ihe elevators installed and in 
operation in the! hotel have been inspected every three months in ac¬ 
cordance with the regulation above set forth; and no fee or other 
charge for or on account of such quarterly inspection was ever made 
or demanded, or collected or attempted to be collected, of or from the 
plaintiff, or of or from any other hotel proprietor or owner for quar¬ 
terly inspection of their respective elevators, until after the time when 
the annual license tax for operating hotels for the current year be¬ 
came due and payable November 1st, 1914. 

”> Since October, 1901. when plaintiff began to operate “The 

New Willard" Hotel as above-mentioned, an inspection of the 
hotel, with respect to its equipment of fire protective apparatus, has 
been made annually prior to the issuance of the annual license to 
plaintiff to conduct its hotel; and during the same period a similar 
annual inspection of the other hotels in the District of Columbia has 
been made prior to the issuance of the annual licenses to their respect¬ 
ive owners or proprietors: and no fee or other charge for or on ac¬ 
count of such annual inspection was ever made or demanded, or col¬ 
lected or attempted to be collected, of or from the plaintiff, or of or 
from any other hotel owner or proprietor until the time when the an¬ 
nual license tax for operating hotels for the current year became due 
and payable November 1st. 1914. 

On April 1st, 1914, the Commissioners of the District of Columbia 
promulgated the following as an amendment to the Building Regula¬ 
tions : 

“Section 19. The fee for each inspection of a passenger elevator 
shall be $1.25, to be paid upon issuance of certificate by the Inspector 
of Buildings. 


“Section 19. 11a. Fee for inspection of hotels, public halls, mov¬ 
ing picture shows, theaters, and other places of amusement, which are 
required by law to procure license annually for their operation from 
the Assessor of the District of Columbia, and which require as a con¬ 
dition precedent to the issuance of such license a certificate from the 
Inspector of Buildings to the effect that such buildings are in com¬ 
pliance with the building regulations and the fire escape law and 
regulations, shall be $5.00 in each case; and for inspection of each 
building in which it is proposed to hold an entertainment for which 
special license is required by law, and which requires certificate from 
the Inspector of Buildings as above mentioned, the fee shall be $1.00: 
the fee in each case to be paid at the time application is made to the 
Assessor for license.” 

6 Plaintiff, on November 1st, 1914, was ready and willing to 

pay its annual license tax amounting, as above-stated, to $i.00 
for each room, or $400.00 in all, but defendants, through the office 
of the Inspector of Buildings, demanded as a condition precedent to 
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the issuance of the license to plaintiff the additional sunj of $5.00 as 
the cost of or fee for the annual inspection of plaintiff’s hotel for the 
current year, which plaintiff refused to pay, on the ground that de¬ 
fendants were and are without power or authority to charge, demand 
or collect of or from the plaintiff the cost of, or any [fee for, the 
annual inspection of its hotel, either in the sum of $->.00. or any 
other sum or amount. j 

Therefore no license was issued to plaintiff in November, 1914, 
and plaintiff paid no license tax until the 10th day of ;April, 1915, 
when it paid the sum of $415.00 in the manner and for the reasons 
hereinafter set forth. ! 

• On the fourth day of March, 1915, plaintiff received a notice to pay 
a fee for quarterly inspection of its elevators in operation in “The 
New Willard’’ Hotel, of which the following is a copy: j 

“Building Division. j 


“Washington. D. C., March 4th, 1915. 

Willard Hotel. 

Sirs: Certificates for 8 elevators in premises No. 14ttj & Pa. Ave., 
N. W., will be forwarded upon receipt of $10.00, fee for quarterly 
inspection, in accordance with regulation effective April jl. 1914, copy 
of which has been furnished you. 

MORRIS HACjKER, 

Inspector of Buildings. 

e. ! 

Make all Cheeks payable to Collector of Taxes. D. C. ’ 


Plaintiff also refused to pay this sum of $10.00 on thb ground that 
the defendants were and are without power orj authority to 
7 charge, demand, or collect of or from the plaintiff the cost of. 

or any fee for. the quarterly inspection of the eleyators, or any 
of them, upon its premises; and the plaintiff did not pay the fee de¬ 
manded until the 10th day of April, as hereinafter stated. 

On the 6th day of April, 1915. a letter was received by the attorney 
for the plaintiff.'of which the following is a copy: 


“Washington, April 6. 1915. 
“Mr. A. S. Worthington, Attorney New Willard Hotel.| 

Dear Sir: This is to inform you that the New Willard Hotel 
(F T. Hight. Mgr.) has failed to take out the hotel license for the 
vear ending October 81.1915. T understand that this failure to pro¬ 
cure license is due to the fact that its manager refuses to pay the an¬ 
nual inspection fee of $5.00 and also the fee for inspecting elevators 
as required by the office of the Inspector of Buildings, j 

If this matter is not attended to within the next ten:days prosecu¬ 
tion will he begun hv the District against the management of the 
hotel for failing to procure license as required hv law.. 

Respectfullv WM. P. RICHARDS, 

Assessor, D. C.” 




6 


OLIVER P. NEWMAN ET AL. VS. 


Upon receipt- of this letter by its attorney, plaintiff on the 10th 
day of April, 1915, paid to the Collector of Taxes of the District of 
Columbia, the sum of $400.00. the amount of the license tax for the 
current year, and also the sum of $15.00, being the sum demanded 
by the defendants as the fee for the annual inspection of plaintiff’s 
hotel. “The New Willard." amounting to $5.00, and the fee for the 
quarterly inspection o feight elevators therein, amounting to $10,000. 
Plaintiff paid the sum of $15.00 under protest and for the reason- 
stated in a letter from its counsel to the defendants transmitting the 
payments, of which the following is a copy: 

8 “To the Commissioners of the District of Columbia. 

Gentlemen : I enclose check of Willard’s Hotel Company, operat¬ 
ing The New Willard Hotel in this city, in the sum of $400.00. being 
the amount required to entitle that Company to a hotel license for the 
year ending October 31. 1915, under the provisions of paragraph 18 
of section 7 of the act of Congress approved July 1,1902 (32 Statutes 
at Large, p. 625). The Company has never questioned the validity 
of this provision of the law and has always been ready and willing to 
comply with it. j 

As a condition precedent to the issuing of a license for the current 
year a further demand has been made upon the Company of $5.00 
for the annual inspecting of the hotel, and $10.00 for the quarterly 
inspection of the elevators in the hotel. Being advised by counsel 
that there is no warrant in law for these charges for inspection, the 
Company has hitherto refused to pay them. But as the Assessor of 
the District of Columbia in a letter dated April 6. 1915. addressed to 
counsel representing the Company in this matter, has advised him 
that if all the payments so demanded are not paid within ten days 
from that day prosecution will be begun by the District against the 
Company for failing to procure its license, and as the Company is ad¬ 
vised that this action of the Assessor is pursuant to instructions from 
the Corporation Counsel, acting for the Commissioners of the Dis¬ 
trict. I enclose another check for $15.00. to the order of the Collector, 
in payment of the inspection charges in question. As to this sum 
$15.00. payment is made under protest, and solely because of the 
threatened prosecution. A suit against the District to recover the 
amount so paid under protest, with interest and costs, will be insti¬ 
tuted at once. 

Very respectfully. THOS. M. GALE, 

Treasurer Willard’s Hotel Company.’’ 

Defendants duly received said sum of $15.00 and have acknowl¬ 
edged the same by receipts, of which the following are copies: 

“The Willard Hotel Company to District of Columbia. Dr. 

For the quarterly inspection of eight (8) passenger elevators 

in the Willard Hotel. March 4. 1915. (cd, $1.25 per elevator. $10.00 . 

9 Received payment April 10. 1915. 

BEN L. PRINCE, 

Collector of Taxes, D. C.” 
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“The Willard Hotel Company to District of Columbia, Dr. 

For examination of the Willard Hotel to ascertain whether 
same was properly equipped with fire protective apparatus, 
as required by the Fire Escape and Building Regulations, 
on November 9. 1914.. $5.00 

Received payment. April 10. 1915. 

BEN L. PRINCE. 
Collector of Token. D. C.’ 

I 

I 

| 

The fee of $5.00 charged for the inspection of the hotel, and the 
quarterly fee of $1.25 charged for the inspection of elevators, are no 
larger than reasonably necessary to cover the cost of such inspections. 

i 

Notice of Appeal. 

* * * * * * * 

! 

Now come the defendants, by their attorneys, and note an appeal 
to the Supreme Court of the District of Columbia from the judgment 
entered in favor of the plaintiff in the above entitled cause. 

C. H. SYME. 

F. H. S., 

Corporation Counsel: 

F. H. STEPHENS, 

Assistant Corporation Counsel. 

Attorneys for Defendants. 
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Certificate of Municipal Court on Appeal.' 


Date, 1915. 
April 22nd. 


a 

a 

a 

29th. 

a 

it 

a 

30th. 

May 

3rd. 

a 

<C 

a 

it 

a 

3rd. 

it 

19th. 

a 

a 

a 

a 

u 

22nd. 

u 

25th. 

a 

it 

a 

a 


Proceedings. 

Plaintiff’s attorneys—A. S. Worthington land Chas. L. 
Frailey. 

Defendant’s attorneys—C. H. Syme and F. H. 
Stephens. 

Declaration and bill of particulars filed. Summons 
issued returnable April 29—11 A. M. j 

Stipulation filed by both sides. 

Case set for April 30—11 A. M. per order filed. 

Continued by plaintiff to May 3—11 A. l\jl. 

District of Columbia is substituted as a party defendant 
in lieu of the Commissioners per agreerhent of Coun¬ 
sel. 

Trial. 

Judgment for plaintiff for $15.00 with interest from 
April 10—1915 and costs. 

Appeal, noted by defendant, filed. 

Order to send up record filed. 

Appeal, record on and papers filed with] Clerk of Su¬ 
preme Court, D. C. and notice sent tb defendant’s 
attorneys. 
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This is to certify, that the foregoing is a true copy of the Docket 
Entries and of all the proceedings had before the said Court in the 
above cause, and that the annexed documents are all the original 
papers filed in said cause. 

Witness the Honorable Judge of said Court this 25th dav of Mav 
A. D. 1915. 

Costs paid by Plaintiff, $2.35. 

Costs paid by Defendant. $—. 

F. G. AUKAM, Clerk, 
By BLANCHE NEFF, 

Assistant Clerk. 


(Endorsed.) 

The Clerk will please docket this appeal, enter our appearance, and 
issue Summons to Appellee. 

C. H. SYME. 

F. H. STEPHENS, 

Att’ys for Appellant. 

Mav 25. 1915. 


11 Stipulation as to Agreed Statement of Facts. 

Filed Februarv 2. 1917. 

•l 

******* 

It is hereby stipulated and agreed by and between the parties to the 
above entitled cause, through their respective counsel, that said cause 
shall be tried by the Court without a jury: and that the agreed state¬ 
ment of facts, filed and used as evidence in the Municipal Court in 
this cause and now on file herein as a part of the record of said Munic¬ 
ipal Court on appeal, shall be used, deemed and considered as an 
agreed statement of facts in the above entitled cause in this Court, 
and shall be used as the evidence in said cause at the trial thereof; 
and that the said agreed statement of facts shall be made and consid¬ 
ered a part of this stipulation to the same extent and as fully as 
though a new agreed statement of facts were filed. 

CHARLES L. FRAILEY, 

; Attorney for Plaintiff. 

C. H. SYME. 

F. H. S., 

F. H. STEPHENS, 

Attorneys for Defendants. 

Plaintiff’s Prayer. 

Filed February 6. 1917. 

* * * * * i * * 

Now comes the plaintiff, by its counsel, and prays the Court to de¬ 
clare and find as a matter of law, upon the agreed statement of facts. 
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filed in the above entitled cause, that the plaintiff is entitled_to a 
judgment against the defendants for the sum of Fifteen ($15.00) 
Dollars with interest from the 10th day of April, 1915. j 

WALTER % McCOY. 

12 Supreme Court of the District of Columbia. 

Tuesday. February ;6th. 1917. 

Session resumed pursuant to adjournment. Hon. F.j L. Siddons. 
Justice presiding. 

* * * * * * j * 

Before Judge McCoy. 

j 

Come now the parties hereto by their respective attonjevs of record 
and by their stipulation filed herein agree that this cause be tried be¬ 
fore the Court, without a jury, and thereupon the same is presented 
and submitted to the Court upon the agreed statement | of facts filed 
herein and the Court after considering the same finds ip favor of the 
plaintiff for the sum of Fifteen Dollars ($15.09) with 'interest from 
April 1st 1915. 

Whereupon, the defendants, by their attorney, in opep court, waiv¬ 
ing their right to move for a new trial, judgment on said finding is 
ordered. Wherefore, it is considered that (he plaintiff herein recover 
of said defendants. Commissioners aforesaid, the sum of Fifteen Dol¬ 
lars ($15.00) with interest from April 1st 1915. together with costs 
of suit to be taxed by the clerk and have execution thereof. 

From the foregoing judgment, the defendants, by their attorney, 
in open court, note an appeal to the Court of Appeals. 

i 

i 

Designation of Record. 

Filed February 7. 1917. 

| 

i 

* * * * * * I * 

The Clerk of the Court will please prepare a transcript of the record 
in the above entitled cause for the Court of Appeals consisting of the 
following: 

1. Pleadings. 

2. The agreed statement of facts. j 

13 3. The judgment of the Court of Appeals jtherefrom in 

open Court. 

4. This designation. 

C. H. SYMEJ 
F. H. S., 

F. H. STEPHENS. 

.4 ttom eys for' Defen dan t. 
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Additional I )r.v() nation of Record . 

Filed February 0. 1917. 

* * * * * * * 

1. The Clerk of the Court will please a<hl to the designation of rec¬ 
ord heretofore tiled the additional stipulation of counsel adopting the 

stipulation filed in the Municipal Court. 

•> I’raver offered hv the plaintiff and granted by the Court. 

" C. H. SYME, 

F HL S 

! F. H. "STEP MENS, 

i Attorney* for Defendant s. 


. 1 ssiffn 111 e, n / of Erro rs. 


* 


Filed February 19. 1917. 

* * * * * 


* 


Now comes the defendant. l»y its attorneys, and assigns for error 
in the above entitled case.— 

1. The action of the Court in entering judgment for the plaintiff. 
*2. The action of ihe Court in holding that the District was without 
authority to impose the inspection fees complained of in the declara¬ 


tion. 


C. H. SYME. 

f! h. Stephens. 

Attorneys for Defendant. 
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Additional Designation of Record. 


Filed February 19. 1917. 

* * * * * 


The clerk of the court will 
already filed, the following: 
The assignments of error. 


please add to the designation of record 


C. H. SYME. 

F. HSTEPHENS. 
Attorneys for Defendant. 


15 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I. John P. Young. Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 14, 
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both inclusive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copies of which are made 
part of this transcript, in cause No. 58094 at Law, wherein Oliver 
P. Newman, et al. are Plaintiffs and Willard’s Hotel Conjipany, a cor¬ 
poration. is Defendant, as the same remains upon the files and of rec¬ 
ord in said Court. 

In testimony whereof, T hereunto subscribe my namejand affix the 
seal of said Court, at the City of Washington, in said District, this 21st 
day of February, 1917. 

[Seal Supreme Court of the District of Columbia. || 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme! Court. No. 
3069. Oliver P. Newman et al.. appellants, vs. Willard's Hotel Co., 
&c. Court of Appeals, District of Columbia. Filed 3jlar. 2. 1917. 
Henry W. Hodges, clerk. 
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OLIVER P. NEWMAN, LOUIS BROWNLojv, and 
CHARLES W. KUTZ, Commissioners of the District 
of Columbia, and the DISTRICT OF COLUMBIA, Ap¬ 
pellants, 

vs. 

0 

WILLARD’S HOTEL COMPANY, a Corporation. 


BRIEF FOR APPELLANTS. 


Statement of the Case. 


This is an appeal from the Supreme Court of ithe Dis¬ 
trict, where a judgment of fifteen dollars was given against 
the District arising out of inspection fees for elevators and 
fire escapes paid by the Willard’s Hotel Co. undeij protest. 
The suit was originally brought in the municipal court, 
where judgment went against the District. Thence it went 


on appeal to the Supreme Court. The case was 
both courts on an agreed statement of facts, the 
parts of which are as follows: 

le 


tried in 
essential 
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The appellee operates a hotel in the city known as ‘‘The 
New Willard.” containing four hundred rooms, for which 
it pays aii annual license tax of four hundred dollars 
($400.00). Under the authority contained in the act of 
March 3, 1887 (‘24 St., 580), to make orders necessary for 
the construction, repair, and operation of elevators, the Com¬ 
missioners,^ in 1902, passed a regulation requiring all ele¬ 
vators used for the conveyance of passengers to he inspected 
once cverv three months. Since this date the elevators have 
been inspected every three months and the fire-protecting 
apparatus has been likewise inspected in this and all other 
hotels in the citv. without the charge of anv fee therefor 
until November 1, 1914, when the Commissioners exacted 
a fee of $1.25 for the inspection of each elevator and $5 for 
each annual inspection of fire-protecting apparatus, under 
the authority of a regulation adopted on April 1, 1914. 
hereafter set out. 

The appellee was willing to pay its license tax of four 
hundred dollars when the same was due, but the assessor 
refused to issue the license until he was furnished with a 
certificate from the building inspector that the elevators and 
fire-protecting apparatus had been inspected and found ade¬ 
quate. The building inspector, in turn, refused to furnish 
these certificates until his fees had been paid, as provided 
for in the Regulation. Whereupon the appellee paid the fees 
under protest, and brought this suit to recover the same, 
denying the power of the Commissioners to exact such fees. 

Assignment of Errors. 

The appellant assigns for error— 

1. The action of the court in entering judgment for the 
plaintiff. 

2. The action of the court in holding that the Commis¬ 
sioners were without authority to impose the inspection fees 
complained of. 
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ARGUMENT. 


a. The Statutes and Regulations Involved. 


I 

Building Regulations. 

I 

"Sec. 19. The fee for each inspection df a pas¬ 
senger elevator shall be $1.25. to be paid upon issu¬ 
ance of certificate by the inspector of buildings. 


■‘Sec. 19. 11 -a. Fee for inspection of hotels, pub¬ 
lic halls, moving picture shows, theatres, and other 
places of amusement, which are required by law to 
procure license annually for their operation from 
the Assessor of the District of Columbia, arid which 
require as a condition precedent to the issjuance of 
such license a certificate from the inspector bf build¬ 
ings to the effect that such buildings are in compli¬ 
ance with the building regulations and the filre-escape 
law and regulations, shall be $5.00 in each base; and 
for inspection of each building in which i|t is pro¬ 
posed to hold an entertainment for which special li¬ 
cense is required by law, and which requires certifi¬ 
cate from the inspector of buildings as above men¬ 
tioned. the fee shall be $1.00; the fee in each case to 
be paid at the time application is made to the Asses¬ 
sor for license.” j 

Statutes. | 

Act of March 3, 1887 (24 Stat., 580 ): 

i 

“Sec. 68. The Commissioners of the District of 
Columbia are hereby, authorized and directecj. to make 
and publish such orders as may be necessarv to regu¬ 
late the construction, repair, and operation of all 
elevators within the District of Columbia, land pre¬ 
scribe such means of security as may be fouhd neces¬ 
sary to protect life and limb.” 


I 
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Act of March 3, 1909 {So Stat., 689) : 

“The Commissioners of the District of Colum¬ 
bia are hereby authorized and directed, from time to 
time, to prescribe a schedule of fees to be paid for 
permits, certificates, and transcripts of records is¬ 
sued by the inspector of buildings of the District of 
Columbia, for the erection, alteration, repair, or re¬ 
moval of buildings and their appurtenances, and 
for the location of certain establishments for which 
permits are now or hereafter may be required under 
the building regulations of the District of Columbia, 
said fees to cover the cost and expense of the issuance 
of said permits and certificates and of the inspection 
of the work done under said permits; said schedule 
shall be printed and conspicuously displayed in the 
office of said inspector of buildings: said fees shall be 
paid to the collector of taxes of the District of Colum¬ 
bia and shall be deposited by him in the Treasury 
of the United States to the credit of the revenues of 
the District of Columbia. 

.-let of March 19, 1906 ( 34- Stat., 70 ): 

“An act to require the erection of fire-escapes in certain 
buildings in the District of Columbia, and for other pur¬ 
poses.” 

“Sec. 1. That it shall be the duty of the owner, 
lessee, occupant, or person having possession, charge, 
or control of any building three or more stories in 
height, or over thirty feet in height, constructed or 
used or intended to be used as a tenement house, 
apartment house, flat, hotel, office building, store, 
hospital, seminary, academy, school, college, institute, 
dormitory, asylum, sanitarium, hall, or place of 
antusement, to provide and cause to he erected and 
fixed to every such building, connecting with each 
floor above the first floor by easily accessible and 
unobstructed openings, one or more suitable fire 
escapes, in such location, and numbers and of such 
material, type, and construction as the Commis¬ 
sioners of the District of Columbia may determine.” 


Section 2 provides for night lights. 
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materia, and should be read together as parts of a complete 
system. 

Rudolph vs. Stuart, 36 App., 379. 

Ferrari vs. Bd. Health, 24 Fla., 390, 410j 

| 

Under the act of 1906, the fire-escape law, cited above, it 
is required by section 8 that a license shall not issue to a 
certain class of buildings, among which is included hotels, 
until such buildings are equipped with the various devices 
required by the statute. This necessarily implies inspection 
and a certificate that inspection has been made. 

In Turner vs. Maryland. 107 U. S., 38, 58, the question 
of fees for inspecting tobacco was under discussion. The 
court said: 

i 

"The necessity thus existing for subjecting the 
hogshead to inspection under all circiimstances, a 
charge of some kind was proper for ouiage, that is, 
a charge payable, on withdrawing the hogshead, for 
labor connected with receiving and handling it and 
doing the other things above mentioned. Such 
charge appears to be a charge for services properly 
rendered. ?? 


c. 

• i 

The almost universal course of judicial decision has been 
that municipalities have the power to impose reasonable in¬ 
spection fees under the terms of charters giving them the 
right to make regulations for the safety, health, and com¬ 
fort of their inhabitants. 

i 

The powers of the District of Columbia are not less broad. 
The act of February 26. 1892 (27 St., 394), provides: 

i 

“The Commissioners of the District bf Columbia 
are hereby authorized and empowered to make and 
enforce ail such reasonable and usual pjolice regula¬ 
tions. in addition to those already made under act of 
January twenty-sixth, eighteen hundred: and eighty- 
seven, as they may deem necessary for the protection 


I 








Section 3 provides for guide signs, guide lights, exit lights, 
hall and stair lights, fire boxes, and fire extinguishers, as 
the Commissioners may prescribe. 

“Sec! 8. That no license shall be issued to any 
person to conduct any business for which a license 
is required in any building mentioned m this act 
until such building has been provided and equipped 
with a sufficient number of fire escapes and other 
appliances required by this act.” Amended March 1, 
1907, 34 Stat., 1147. 

b. 

The statutes and regulations passed pursuant thereto 
confer ample Authority on the Commissioners to impose the 
fees complained of. 

The act of 1SS7, above set out, confers in express terms 
the power to pass regulations in respect to elevators. Under 
the general power usually granted to municipalities to pass 
ordinances for the health, comfort, safety, etc., this power 
carries with it the authority to impose reasonable inspection 
fees, a branch of the argument treated under caption ' c. 
This statute, however, does not stand alone. Read in con¬ 
junction with the act of 1909, set out above, it is fairly 
plain that the Commissioners have the power disputed. The 
Commissioners are given power “to prescribe a schedule of 
fees to be paid'for permits, certificates, and transcripts of 
record issued by the inspector of buildings of the District 
of Columbia, for the erection, alteration, repair, or removal 
of buildings and their appurtenances,” * * * _ “said 

fees to cover the cost and expense of the issuance of said per¬ 
mits and certificates and of the inspection of the work done 
under said permits.” 

It can hardly be doubted that elevators and fire-escapes are 
parts of a building, and necessary parts of such a building 
as the “New Willard.” The statutes, moreover, are in pari 
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of lives, limbs, health, comfort, and quiet of all 
persons, and the protection of all property within the 
District of Columbia.” 


In Norfolk vs. Flynn, 62 L. R. A., 771, an atjtack was 
made on the ordinance of the city creating the offie^ of milk 
inspector, charging 50 cents for the inspection of ejach cow, 
and $2 for occupying a stand. It was claimed that the city 
was without the power to impose a tax, as this fee was said to 
be. The court said, pages 773 and 774: 

j 

“Before said license is granted, the applicant shall 
be required to pay 50 cents per cow, if he keeps cows, 
and $2 for each stand or depot, if he has aj stand or 
depot, for the sale of milk. The amount so| collected 
shall be used exclusively for the purpose of paying 
the salary and expenses of said inspector.” 

“A license from the inspector was evidence to the 
community that they could with safety purchase milk 
from the dealer to whom it was issued. He who is 
licensed should not complain, because he derives a 
direct and important benefit from it, for which he is 
required to pay a reasonable compensation. The 
dealer discovered in improper practices in jthe effort 
to foist upon the community milk unfit foj: use has 
no right to complain if he has been detected in such 
practices. What the dealers are required to pay by 
the ordinance is not for the purposes of revenue and 
is not a tax, but is an inspection fee, designed as a 
compensation for the sendee rendered.” 

| 

The court citing Morgan vs. Board of Health, l|l8 U. S., 
455, said: 


“Paraphrasing the language of the couijt- in that 
case, the citv of Norfolk savs to the dealer: ‘If you 
appear free from objection, you are relieved by the 
officer’s certificate of all responsibility on 'that sub¬ 
ject. For this examination you must pay. !The dan¬ 
ger comes from you, and, though it may turn out- in 
your case there is no danger, vet, as you belong to a 
class from which this kind of injury comes, jyou must 
pay for the examination which distinguishes you 
from others of that class.’ ” 
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In the case at bar the question of a tax is eliminated by 
the agreement (Record, page 7) that the fees imposed “are 
no larger than reasonably necessary to cover the cost of such 
inspections." 

In State! vs. Blaser, 36 La. Ann., 366, the court held a 
"Gardeners’ Tax" to be void, for the reason that it was an 
attempt to raise revenue. The chief justice, in concurring, 
said, page 366: 

“I rest my concurrence on the decree on the ground 
that the facts disclosed do not justify the adoption 
and enforcement of the attached sections of the ordi¬ 
nance. 

“In the exercise of their police power, which im¬ 
plies those to regulate markets, streets and public 
places, municipal corporations have the unquestion¬ 
able right to pass and execute such legislation, pro¬ 
vided the exaction be necessary and reasonable, act¬ 
ually used for police and not for revenue purposes. 
Burroughs on Tax. 392; Cooley, C. L., 231, 396, 
403, 572; Dillon, M. C., 25, 28, 91,118,166, 294, 384, 
742; 2 Kent, 278, 339; Blackstone, 4, 162; Wart- 
man’s case, 33 Pa. St., 202, 9; Nightingale in re, 11 
Peck, Mass., 168; Cincinnati vs. Buckingham, 10 
Ohio in Bank, 261; Ash vs. People, 11 Mich., 347; 
Chicago Warehouse cases, 63 111., 80; Johnson vs. 
Philadelphia, 60 Penn., 451; Bush vs. Seabury, 8 
Johns. N. Y., 408. See also, 7 Cowan, 349; 9 Mich., 
253; 15 Conn., 475, 501; 3 Ala., 137, 288, 577; 6 
Ala.. 899: 7 Ind., 86; 8 Ind., 34. 57; 11 Rich, S. C. 
Law, 55; 25 Mo., 37; 3 Wall., 320; 12 Wall., 349; 94 
U. S., 113, 125; '97 U. S., 25. 

“See also our jurisprudence in the following cases: 
2 L., 219; 4 A. 278. 335; 14 A., 842; 15 A., 337; 23 
A., 723; 26 A., 340; 31 A., 828; 32 A., 91; 33 A., 
483; 34 A., 750, 1050.” 

In New Orleans vs. Hop Lee, 104 La., 601, the court sus¬ 
tained an Ordinance of the city imposing a fee of twenty-five 
cents for the inspection of laundries: 
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ble to the charter of the State Board of Health. As to 
municipal corporations, it is well understood that they 
may exercise not only powers expressly granted, but 
those necessarily or fairly implied in or; incident to 
the powers expressly granted, and also those which are 
essential to the declared objects and purposes of the 
corporation. 1 Dill. Mun. Corp. (4th edi), S9. The 
same rule of construction is applied in cajes of private 
corporations. . Tayl. Corp. (3d ed.), 120; Mor. Priv. 
Corp., 149. The functions for the discharge of which 
the State Board of Health is established! are of vital 
consequence to the whole people of the State, affecting 
them in the matter of health and safety ;| and there is 
no reason why a narrower rule of construction should 
be applied to the powers of that board than to those 
of corporations of comparatively minor! importance. 
When the general assemblv vested in the board the 
authority, and imposed upon it the obligation, to see 
to the inspection, throughout the State, of an article 
of commerce, which, uninspected, may he dangerous 
to human life, it is a reasonable inference that it in¬ 
tended that the means for the accomplishment of the 
work should be provided in the manner which, it may 
safely be said, is universally recognized and adopted; 
i. e., by the imposition of a charge upon the dealer 
in the article inspected sufficient to deirav the cost 
of inspection. In the case of City of Ne\(- Orleans vs. 
Hop Lee, 104 La., 601; 29 South., 214; it was held 
that a fee exacted from the proprietor for the in¬ 
spection of a laundry was neither a tax nor a license, 
but w is merely a charge to cover the cost of inspec¬ 
tion, and, it might have been added, fori services ren¬ 
dered ” 

107 La., pp. 713-714. 


I 

In New Orleans vs. Kee, 107 La., 762, the court upheld 
an ordinance of the city imposing a fee of twehty-five cents 
for inspecting laundries. The court said (page^ 763-4): 


“But as to the fee: This objection falls, in the 
presence of the fact that it is a compensation for serv¬ 
ices rendered, and that it is in no respect an imposi¬ 
tion for the sake of revenue. The authority to impose 


I 
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In the case at bar the question of a tax is eliminated by 
the agreement (Record, page 7) that the fees imposed “are 
no larger than reasonably necessary to cover the cost of such 
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In State vs. Blaser, 36 La. Ann., 366, the court held a 
“Gardeners’ Tax” to be void, for the reason that it was an 
attempt to raise revenue. The chief justice, in concurring, 
said, page 366: ( 

“I rest mv concurrence on the decree on the ground •, 

that the facts disclosed do not justify the adoption 
and enforcement of the attached sections of the ordi¬ 
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“In the exercise of their police power, which im¬ 
plies those to regulate markets, streets and public 
places, municipal corporations have the unquestion¬ 
able right to pass and execute such legislation, pro- ■* 

vided the exaction be necessary and reasonable, act- 
ually used for police and not for revenue purposes. 

Burroughs on Tax, 392; Cooley, C. L., 231, 396, 

403, 572; Dillon, M. C., 25, 28, 91,' 118,166, 294,384, 

742; 2 Kent, 278, 339; Blackstone, 4, 162; Wart- 
man’s case, 33 Pa. St., 202, 9; Nightingale in re, 11 
Peck, Mass., 168; Cincinnati vs. Buckingham, 10 
Ohio in Bank, 261; Ash vs. People, 11 Mich., 347; 

Chicago Warehouse cases, 63 111., 80; Johnson vs. ' 

Philadelphia, 60 Penn., 451; Bush vs. Seabury, 8 
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253i; 15 Conn., 475, 501; 3 Ala., 137, 288, 577; 6 
Ala., 899; 7 Ind., 86; 8 Ind., 34, 57; 11 Rich, S. C- 
Law, 55; 25 Mo., 37; 3 Wall., 320; 12 Wall., 349; 94 
U. S., 113, 125; '97 U. S., 25. . 

“See also our jurisprudence in the following cases: 

2 L., 219; 4 A. 278, 335; 14 A., 842; 15 A., 337; 23 
A., 723; 26 A., 340; 31 A., 828; 32 A., 91; 33 A., 

483; 34 A., 750, 1050.” ; 

In New Orleans vs. Hop Lee, 104 La., 601, the court sus- I 

tained an ordinance of the city imposing a fee of twenty-five A 

cents for the inspection of laundries: ] 


I 
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“Defendant is the proprietor of a laundjry. His 
premises were inspected by an officer of the | board of 
health pursuant to the requirements of the ordinance, 
and for the inspection the fee of 25 cents! was de¬ 
manded. He refused to pay and was summoned be¬ 
fore the recorder. To the proceedings thus Instituted 
against him he filed a demurrer, alleging the ordi¬ 
nance in question, particularly section 5 thereof, to 
be unconstitutional, and further denying any au¬ 
thority to the city council to enact the same.?’ * * * 
“With regard to the contention that it is inot com¬ 
petent for the municipality to enact the ordinance in 
question, even if the authority to do so did jnot exist 
under the general police powers of the citv^ we find 
abundant warrant for it in section 14 of the city char¬ 
ter (Act No. 45 of 1893). With regard to |the aver¬ 
ment of unconstitutionality of the ordinance and of 
its section 5, we find that the fee of 25 centd imposed 
upon the proprietors of laundries is purely land sim¬ 
ply ‘to cover the costs of inspection.’ It is neither a 
tax nor the imposition of a license for revenue pur¬ 
poses. This inspection is made weekly, and the re¬ 
quirement is in the interest of the public health. It 
is considered reasonable, and not oppressive. \ It is not 
the case of the city attempting to use its police power 
to enforce the collection of revenue.” 

In State Board of Health vs. Standard Oil Co.,; 107 La., 
713. the State had created a board for inspecting coal oil, but 
had neglected to provide the means of defraying thej expenses 
of such inspection. The court held that the power existed 
by reasonable implication, applying the rule obtaining in the 
case of municipal corporations (page 714). The court said: 

“No specific provision is, however, made tjy the act 
of 1898 concerning inspection fees, and it ip claimed 
by the defendant that, in the absence of any direct 
grant, the board is without authority to exact such 
fees, notwithstanding that it renders and is obliged 
to render, the service. This position, we jthink, is 
untenable. The rule of construction applicable to the 
charters of municipal corporations is equally applica- 

2e 


> 
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ble to the charter of the State Board of Health. As to 
municipal corporations, it is well understood that they 
may exercise not only powers expressly granted, but 
those necessarily or fairly implied in or incident to 
the powers expressly granted, and also those which are 
essential to the declared objects and purposes of the 
corporation. 1 Dill. Mun. Corp. (4th ed.), S9. The 
same rule of construction is applied in cases of private 
corporations. . Tayl. Corp. (3d ed.), 120; Mor. Priv. 
Corp., 149. The functions for the discharge of which 
the State Board of Health is established are of vital 
consequence to the whole people of the State, affecting 
them in the matter of health and safety; and there is 
no reason why a narrower rule of construction should 
be applied to the powers of that board than to those 
of corporations of comparatively minor importance. 
When the general assembly vested in the board the 
authority, and imposed upon it the obligation, to see 
to the inspection, throughout the State, of an article 
of commerce, which, uninspected, may be dangerous 
to human life, it is a reasonable inference that it in¬ 
tended that the means for the accomplishment of the 
work should Vie provided in the manner which, it may 
safely be said, is universally recognized and adopted; 
i. e., by the imposition of a charge upon the dealer 
in the article inspected sufficient to defray the cost 
of inspection. In the case of City of New Orleans vs. 
Hop Lee, 104 La., 601; 29 South., 214, it was held 
that a fee exacted from the proprietor for the in¬ 
spection of a laundry was neither a tax nor a license, 
but was merely a charge to cover the cost of inspec¬ 
tion. and, it might have been added, for services ren¬ 
dered ” 

107 La., pp. 713-714. 

In New Orleans vs. Kee, 107 La., 762, the court upheld 
an ordinance of the city imposing a fee of twenty-five cents 
for inspecting laundries. The court said (pages 763-4): 

“But as to the fee: This objection falls, in the 
presence of the fact that it is a compensation for serv¬ 
ices rendered, and that it is in no respect an imposi¬ 
tion for the sake of revenue. The authority to impose 
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a reasonable inspection fee for an equivalent arising 
from the inspection was recognized by this court. 
The claim for the fee was rejected because plaintiff 
sought to recover the fee as a source of revenue. 
Mayor, etc., of St. Martinsville vs. The Mary Lewis, 
32 La. Ann., 1293. In other jurisdictions courts have 
sustained claims for inspection fees imposed for the 
benefit of the business itself, as well as of the com¬ 
munity. To quote: ‘When quarantine regulations 
provide for the disinfection of goods or of a vessel 
which has probably been exposed to contagion, the 
services rendered may be regarded as for tljie benefit 
of such goods or vessel, because from such services 
they are relieved from the suspicion of being dan¬ 
gerous. and are exonerated from further detention and 
purification; and the charge for the services so per¬ 
formed may be imposed on the owner of the property, 
or a lien may be created upon such property for the 
amount of such charges, citing Harrison vs. Mayor, 
etc., 1 Gill. 264; Ferrari vs. Board, 24 Fid., 390; 5 
South., 1; Morgan’s L. & T. R. & S. S. Co. vs. State 
Board of Health, 118 U. S„. 455; 6 Supp. Ct., 1114; 
30 L. Ed., 237.. Again in another jurisdiction: ‘In¬ 
spection fees are not taken, but are imposed upon the 
principle that they are compensation for services ren¬ 
dered in and about making such inspection; which is 
presumably beneficial to the person upon whom the 
fees are imposed under and by virtue of the general 
police power of the State,’ citing a number of de¬ 
cisions. Chicago W. & V. Coal Co. vs. People (Ill.), 
54 N. E., 961; 48 L. R. A., 554. From thg point of 
view of equivalent received, there can, in our view, 
arise no reasonable objection to a small inspection fee 
imposed to pay the inspector.” 


In Ferrari vs. Bd. of Health, 24 Fla., 390, 410j, 412, the 
court sustained fees imposed by the board for the use of a 
crib designed for receiving ballast unloaded for disinfection. 
The court held that several quarantine laws were to be read 
together for the purpose of effective administration. 

“As to this Kent says: ‘Several acts in paH materia, 
and relating to the same subject, are to bp taken to- 


i 
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gether, and compared, in the construction of them, 
because they arc considered as having one object in 
view, and as acting upon one system.’ ‘The rule ap¬ 
plies though some of the statutes may have expired, 
or are not referred to in other acts. The object of the 
rule is to ascertain and carry into effect the inten¬ 
tion; and it is to be inferred that a code of statutes 
relating to one subject was governed by one spirit and 
policy, and was intended to be consistent and har¬ 
monious in its several parts and provisions.’ 1 Kent, 
463; 9 Barbour’s Sup. Ct., Repts., 161.” 

“In this view, while the act of 1885 does not spe¬ 
cifically provide for quarantine fees and charges, we 
may look to the act of 1883 for authority to the board 
in that regard. That act requires that such fee or fees 
as may be prescribed by the board of health, ‘shall 
be paid by every vessel undergoing inspection by the 
Port Inspector, and by every vessel in quarantine 
requiring and receiving fumigation or other disin¬ 
fection.’ The board, in its 13th regulation, quoted 
above, provides a fee of five dollars for the inspector. 
This, as a fee to be charged for inspection during 
quarantine, is legitimate. So, as to the charge pro¬ 
vided for in the 14th regulation, fifty cents per ton 
for ballasts charged at the crib of the board (the ton¬ 
nage relating, not to the vessel, but to ballast). That 
is legitimate if such discharge is for the purpose of 
disinfecting the vessel, but not otherwise.” 


In Mayor vs. Yuille, 3 Ala., 137, a municipal ordinance 
imposing a license of twenty dollars upon bakers and a dollar 
to the clerk for issuing the same, was held to be within the 
power of the municipality. 

‘fit is also insisted, that admitting the legislature 
to possess the power, it cannot be delegated to a cor¬ 
poration. We have seen that the mere creation of a 
corporation, carries with it the power to make all by¬ 
laws, which are reasonable and not contrarv to the 
general law of the State; it is also true, that an ex¬ 
press grant to pass an unreasonable or unlawful by¬ 
law, is void; it follows, therefore, most conclusively, 
that the legislature may grant expressly the power to 
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do that which the corporation might do without ex¬ 
press grant. The test of the by-law being the same 
in either case. Wilcox on Corporations, 98. As, how¬ 
ever, by-laws are the rules of action which the inhabit¬ 
ants of a place prescribe for their own government, 
there is a peculiar propriety in permitting them to be 
the judges of what rules are necessary and proper, 
and such is the constant, the invariable practice. 

“Finally, it is urged that there is no power given 
by the act of incorporation to inflict a penalty for the 
violation of the by-law. The right to mijike laws, 
necessarily implies the power of enforcing the law by 
some sanction, otherwise the power would be nuga¬ 
tory.” 

In Marion vs. Chandler, 6 Ala., 899, an ordinance of the 
city was sustained imposing a license fee upon bar-rooms 
under a provision of the charter empowering the cifcy 

I 

“To grant licenses to the retailers of spirits and 
liquors; to regulate and restrain them wheiji deemed 
a nuisance,” etc. “And in general to pass!such by¬ 
laws not contrary to the constitution of this State and 
the laws thereof as the corporation shall from time to 
time deem expedient and necessary to carry into effect 
the meaning and intention of this act” (p. 900). 

The license fee exacted, $1,000, was so large as t<j> be prac¬ 
tically prohibitive, but the power was sustained. The court 
said (page 901): 

“Again: The power to make by-laws, supposes the 
power to enforce them by pecuniary penalties, pro¬ 
portionable to the offense. The reasonableness of the 
penalty must be determined by the natufe of the 
offense, but it must be for a sum certain. (Ang. & A. 

. on Corp., 302; The Mayor, etc,, of Mobile vs. Yuille. 
3 Ala. Rep., 137.)” 

Smith vs. Madison, 7 Ind., 86: 

I 

In this case an ordinance taxing bowling salocjns $50 a 
year and providing a penalty of not over $50 a we^k against 
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any one keeping such in violation of the ordinance was held 
to be within the power of the city. The court accepted the 
principle that the powers of the municipality were to be 
strictly construed, but added (page 87) : 

“The strictness then to be observed in giving con¬ 
struction to municipal charters should be such as to 
carry into effect ever;; power clearly intended to be 
conferred on the municipality, and every power neces¬ 
sarily implied, in order to the complete exercise of the 
powers granted.” 

In Harrison vs. Mayor, 1 Gill, 264, 276, 279, the court 
sustained the ordinances of the city providing for the in¬ 
spection and quarantining, disinfection and expenses thereof 

of vessels coming into that port, passed under the general 

# 

provisions of the charter of the city to protect the health of 
the inhabitants and to prevent the introduction of con¬ 
tagious diseases. The court said: 

“Bv the act of the General Assemblv of Marvland, 
incorporating the Mayor and City Council of Balti¬ 
more, it is enacted ‘that the corporation aforesaid 
shall have full power and authority to enact and pass 
all laws and ordinances necessary to preserve the 
health of the city, prevent and remove nuisances; to 
prevent the introduction of contagious diseases within 
the city, and within three miles of the same.' The 
transfer of this salutary and essential power is given 
in terms as explicit and comprehensive as could have 
been used for such a purpose. To accomplish, within 
the specified territorial limits, the objects enumerated, 
the icorporate authorities were clothed with all the 
legislative powers which the general assembly could 
have exerted. Of the degree of necessity for such 
municipal legislation, the Mayor and City Council of 
Baltimore were the exclusive judges. To their sound 
discretion was committed the selection of the means, 
and :manner (contributory to the end) of exercising 
the powers, which they might deem requisite to the 
accomplishment of the objects of which they were 
made the guardians. ‘To prevent the introduction 
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of contagious diseases within the city, and within 
three miles of the same/ they might impose heavy 
penalties on the captain, owner or consignee of any 
ship or other vessel entering the port of Baltimore, on 
board of which the smallpox or other contagious dis¬ 
ease might prevail; or they might seek the accom¬ 
plishment of their object by causing the vessejl and all 
persons on board to be taken possession of and con¬ 
trolled until their purification and disinfection were 
effected, and impose on the captain, owner or con¬ 
signee, the payment or reimbursement of all the ex¬ 
penses incurred by such proceedings; or they might 
adopt at the same time both the suggested Remedies; 
if for the successful or faithful execution j of their 
powers, they deemed it necessary to do so. 

“If the health officer, in causing these expenses to 
be incurred, acted bona, fide within the liihits of a 
sound discretion, and with reasonable skill ajnd judg¬ 
ment, in the discharge of his official duties,! the rea¬ 
sonable expenses thus incurred must be paid by the 
defendant.” 


In Johnson vs. Philadelphia, 60 Pa. State, 445/450, the 
court sustained an ordinance passed under the police power 
imposing a license fee of $5 annually in the city j for each 

passenger car of the railway companies: 

• | 

i 

“It is not denied by the defendant that the imposi¬ 
tion of such a sum or any other upon the cars of the 
companies of a tax for the purpose of raising! revenue, 
would be an invasion of their corporate franchises 
derived by grant from the Commonwealth, and 
therefore unlawful and void. But if it be jadmitted 
that the sum in question is a reasonable charge for 
a license as a police regulation (which we i must as¬ 
sume), then its incidental operation in augmenting 
the receipts into the citv treasure cannot invalidate 
it. Such is the necessary effect of all fines, penal¬ 
ties and forfeitures for the infringement of!what are 
confessed to be valid ordinances. It is unnecessary 
to enumerate or specify. The digest of city ordi¬ 
nances abounds with them. The fact that such 
moneys are paid into the Treasury for thie general 







16 


purposes of the municipality has never been sup¬ 
posed to impress them with the character of taxes. 
In the case before us it may be allowable to con¬ 
jecture that the principal object of requiring the li¬ 
cense was to place some check upon the number of 
the cars employed on the road, so that the streets 
might not be unduly obstructed, and their passage 
by the citizens at large interfered with and prevented. 
Tf the sum charged was more than sufficient for this 
or any other proper object of police regulations, then 
indeed a question might arise as to whether it was not 
in effect a tax on the franchise. Whether it is so 
or not, in this instance, we are not called on to de¬ 
termine. and would not, therefore, be justified in 
expressing any opinion. It is clear that the sum 
demanded and paid can only be for the use of the 
city, for if it were appropriated to the highway or 
poiice department it would, to that extent, relieve the 
city treasury from a part- of the expense of those de¬ 
partments, and its ultimate effect would be precisely 
the same. Certainly, if a municipal regulation is 
adopted, which would be lawful if intended for one 
purpose, and unlawful if for another, the presump¬ 
tion is that the purpose was lawful, unless the con¬ 
trary clearly appears" (450). 


In the citv of St. Paul vs. Dow, 37 Minn., 20, the court 
upheld an ordinance of the city exacting a fee for the is¬ 
suance of a building permit in the absence of express au¬ 
thority under the charter to exact such fee. The court said 
(page 22): 

“But it is contended that the provision requiring 
the payment of a fee for a license or permit to build 
is unauthorized and invalid. No express authority 
to charge a fee for a building permit is found in the 
chatter ; but we think that whenever, as in this case, 
a municipal corporation is authorized to regulate a 
given subject, and require those who do any act, 
or transact any business, to obtain a license or permit 
therefor, a reasonable fee for the license or permit, 
and the labor or expense attending its issue, may be 
properly charged to the person procuring it, although 


the power to do so is not expressly given in the 
charter. This is not a tax, nor its exaction |an exer¬ 
cise of the taxing power. It is simply a reasonable 
sum. collected of the party interested for the;purpose 
of defray in^, in part at least, the necessary expense 
attending the granting of the permit (Dill. Mun. 
Corp., 357, 35S; W elch v.s. Hotchkiss, 39 Conn., 
140). Therefore the objections raised by appellant 
upon the theory that the fee is a tax, require no fur¬ 
ther notice.” 

i 

| 

In the case of Cincinnati vs. Buckingham, 10 Ohio, 257. 
the court upheld an ordinance imposing a fee of twenty-five 
cents upon persons occupying stands in the market place. 
The charter of the city conferred on the council “power to 
erect, establish, and regulate the markets and market! spaces” 
(page 258). The court said (pages 261, 262): 

“The nature of the business transacted in market, 
requires the prompt and efficient action of the police 
authority in cases proper for their interposition. The 
•due regulation,’ of a market, demands the expendi¬ 
ture of money; and the levying of tolls upon the 
sellers in market, for the purpose of meeting these 
expenses incurred mostly for their benefit, is prac¬ 
ticed by all municipal corporations. * * I* The 

sum exacted for this purpose by the ordinance is 
called by the defendant’s counsel, a tax upon the sale 
of the commodities brought to market ; it ifc rather 
the price demanded for accommodations provided to 
the frequenters of the market, by the city authorities. 
Although paid into the Treasury, it is "paid in sup¬ 
port of the general expenses of the city, of which this 
is one of the most prominent.” 

In the case of Ashe vs. The People, 11 Mich., 347, 352, an 
ordinance of the city requiring payment of a license fee of 
five dollars for the occupation of a stall for the sale of fresh 
meats, the court said (page 352): 

’ 

“The power to license and regulate the vending 
of meats and vegetables is not denied, nor its neces- 
3e 
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sitv questioned. The health of the city demands that 
it should exist. If the power to regulate exists, then 
the' city has the power to prescribe the limits within 
which the trade or calling shall be carried on without 
license. If carried on elsewhere the city may require 
the license and bond, for protection and regulation; 
and may require such reasonable fee as will com¬ 
pensate "either partially or fully for the additional 
expense of inspection and regulation thereby incurred. 
The market being under the immediate supervision 
of the city officers no extraordinary expenses need be 
incurred, "and if there were, the rent of the stalls is 
considered a compensation. An ordinance of this 
kind does not in fact operate unequally, and is not 
against common right or in restraint of trade.” 


In the case of Mayor vs. Goldstein, 151 Ala., 4/8; 12 
L. R. A. (N. S.), 568, 571, the court sustained an ordinance 
of the city exacting a license fee of fifty cents for each cow, 
the milk from which was sold in the city: 

“The charter of the city of Birmingham confers 
affiple power to license, tax, and regulate all kinds of 
business, and provides that this power ‘may be used 
in the exercise of the police powers, as well as for 
the purpose of raising revenue, one or both.’ It also 
confers full powers for the inspection of food prod¬ 
ucts. mentioning specially ‘all dairies in the county 
of Jefferson, the owner of which in any manner dis¬ 
poses of milk in said city,’ and to require the payment 
of reasonable charges for such inspection (Local 
acts 1898-99, p. 1391). There can be no question, 
then, of the power of the city of Birmingham to tax 
this occupation, either as a police measure, or a reve¬ 
nue measure, or for both. In further illustration 
of the principle that this is merely a license tax on 
the occupation, and not in any sense a tax on the 
property, this court has held that a tax on the gross 
amount of the sales of a merchant is not a tax on 
the goods themselves, or on the fruits of the sales, 
but on the business of selling (Goldsmith vs. Tunts- 
ville 120 Ala., 182, 185; 24 So., 509; Saks vs. 
Birmingham, 120 Ala., 190; 24 So., 728” (page 571). 
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In the case of Welsh vs. Hotchkiss, 39 Conn., 140, 142, 
143, the court sustained an ordinance of the city imposing a 
fee of fifty cents for the issuance of a building permit: 

“But it is contended that- the ordinance requiring 
the payment of a fee for a license to build i$ unau¬ 
thorized; and therefore, that the ordinance requiring 
a license, and inflicting a penalty for building with¬ 
out one, is inoperative and void.” * * *i (pag 

142.) 

“It may be conceded that we do not find, in express 
terms, such a power in the charter: but we think it 
is there nevertheless; not so much, perhaps, by neces¬ 
sary implication, as by intendment, gathered from 
the presumption that the legislature would not deem 
it necessary to specify matters of so little importance, 
and which are incidental in their nature, but which, 
notwithstanding, are convenient, if not essential, to 
the full enjovment of the powers expressly jgranted 

(p. 143). ' . j 

“It seems equitable and just that expenses! of this 
character should be paid by those for whom, and at 
whose instance, they were incurred, and we do not 
consider it a strained interpretation of the charter to 
hold that the legislature so intended. We think that 
this proposition will not be disputed; that whenever 
a municipal corporation is authorized to make by¬ 
laws relative to a given subject, and to require of 
those who desire to do any act or transact any business 
pertaining thereto to obtain a license therefor, the 
reasonable cost of granting such licenses may be prop¬ 
erly charged to the person procuring them, although 
the power to do so is not expressly given in the 
charter” (p. 143). 

• | 

In the case of Carthage vs. Rhodes, 9 L. R. A., 352|, a regu¬ 
lation was sustained imposing a license tax upon dogs as a 
matter of police regulation. 

In Littlefield vs. State, 28 L. R. A., 588, an ordinance was 
sustained imposing a fee upon the production and sale of 
milk within the limits of the city, and providing a license 
fee of $10. It was contended in this case that the fee exacted 


I 

I 
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was larger than reasonably necessary and therefore void. It 
was apparently conceded by both counsel and the court that 
a reasonable fee would have been valid. The court said, at 
page 590: 

"In the able brief submitted bv counsel for the 
plaintiff in error they concede the power of the city, 
by ordinance, to prescribe needful and proper rules 
for the inspection and sale of milk and like commodi¬ 
ties therein as a reasonable sanitary measure. They 
also admit the power of the city to require dealers in 
such commodities to procure a license, and to exact 
a reasonable fee therefor. But they argue that it can¬ 
not require the payment of a fee fn excess of the cost 
of issuing the license, on the ground that such a de¬ 
mand is unreasonable, and therefore prohibited both 
by its charter and the general rules defining the 
powers of municipal bodies. In support of that con¬ 
tention, we are referred to Tiedman, Pol. Powers, 101; 
Leavenworth vs. Booth, 15 Kan., 627; St. Paul vs. 
Traeger. 25 Minn., 248; 33 Am. Hep., 462; and 
State vs. Long Branch Com’rs, 42 N. J. I,., 364: 36 
Am. Rep., 518.” 

The court thereafter reasoned that the presumption was in 
favor of the reasonableness of the fee, and sustained it. 

Tn St. Louis vs. Grafeman, 190 Mo., 504; 1 L. R. A. 
(X. S.), 936-939, the court sustained a regulation requiring 
vendors of milk to register and to pay a registration fee there¬ 
for. 

‘fit needs no discussion to show that the milk busi¬ 
ness is one which particularly falls within the power 
of the State and its municipality to regulate, and that 
the imposition of $1 a year for registration is in no 
sense an onerous or unjust burden, and is intended 
as a pure police measure to cover in part the cost of 
inspection of milk and cream, is too plain for dis¬ 
cussion. We have no hesitancy in holding that th'e 
statement, in so far as it charged a failure to register 
and the failure to pay the $1 registration and inspec¬ 
tion fee, stated a good cause of action, and therefore 
the criminal court of correction erred in quashing the 
whole case.” 
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The case of People ex Rel. Larrabee vs. Mulholland ,82 
N. Y., 324; 37 Am. Rep.. 538, was another case involving 
a license for milk dealers. The opinion of the cOurt is as 
follows: 

“Per Curiam. The appellant makes tviro points 
why the city ordinance is not effectual against the 
association of which the relator was a servant. 

“One, that the whole purpose of it seems to be to 
impose a tax upon the milk dealers of thej city and 
especially upon the association. 

“We do not agree in this. The purpose cjf the city 
ordinance is not to impose a tax, or to raise a revenue 
for municipal use. The terms of it show jthat it is 
not. Bv it the mavor is to errant license ‘to. such per- 
sons as in his judgment shall appear proper and best 
calculated to secure to the inhabitants of the city pure 
and wholesome milk.’ Clearly the object of it is the 
health and comfort of the citizens, by securing to them 
a supply of pure and wholesome milk. The license 
and the fee therefor are a means of regulation and 
control, and the penalty is a means of enforcing a 
proper restraint upon the persons by whom milk is 
offered. Being such, it was within the scape of the 
general and particular power of the city to! make the 
by-law. See City Charter, Laws of 1857, chjap. 63, p. 
114; id.. Ill; City of Brooklyn vs. Brcslin. 57 N. Y.. 
591.” 


Smith on Municipal Corporations, volume 2, section 1347, 
says, concerning the power to impose fees: 

“Although the power to license and regulate occu¬ 
pations is conferred solely for police purposes, and 
municipal corporations have no power to use it as a 
means of increasing their revenues, they may require 
a reasonable fee to be paid for a license. The amount 
they have a right to demand depends chiefly upon the 
extent and expense of the municipal supervision made 
necessary by the business in the city or town where 
it is licensed. A fee sufficient to cover the expense 
of issuing the license and to pay the expenses which 
may be incurred in the enforcement of such police 
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inspections or superintendence as may be lawfully 
exercised over the business may be required.” See 
City of Fayetteville vs. Carter, 52 Ark., 301; s. c. 12 
S. W., 573; 6 L. R. A.. 509, and note. 

“d.” 

The argument in the court below was based almost en¬ 
tirely upon the assumption that the Commissioners were 
without power to impose inspection fees in the absence of ex¬ 
press statutory authority and that Congress has expressly con¬ 
ferred this authority in other cases. Attention was called to 

4/ 

the acts providing for fees in plumbing cases, in the office 
of the sealer of weights and measures, in the surveyor’s office, 
for inspecting electric wiring, charging for use of the hay 
scale 5 , and testing of gas meters. The inference was drawn 
that the failure of Congress to prescribe fees in other cases 
necessarily made the imposition of these fees nugatory and 
void. This is a pure non sequitvr. It does not follow at all 
that the District has not the power to impose inspection fees 
in this case, because Congress has expressly granted the 
power to impose fees in other cases. 

If it did. then a great variety of fees at present exacted by 
the District authorities are illegal and the operations of the 
municipality would be seriously inconvenienced, if not crip¬ 
pled, by the failure to obtain them. Among such fees may 
be mentioned those received for tags on wagons, permits for 
operators of automobiles and motorcycles, for porters at the 
union station (now abolished), for duplicate automobile and 
motorcycle tags, for duplicate dog tags, for furnishing type¬ 
written lists of motor vehicle registrations, etc. The question 
is not so much what Congress has done with other classes, as 
what it has done with this particular class. The argument 
drawn from want of authority based on the allegation of 
failure of Congress to grant express power in this instance 
it at best at negative argument, and unsatisfactory. It is 
clear enough, we think, that the expressed intention of Con- 
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gress was that fees should be charged for inspection; and that 
even in the absence of such express language the course of 
judicial decision has been that such power exists under the 
general authority granted municipalities to pass ordinances 
for the safety, health, comfort, and convenience of the in¬ 
habitants. 


Respectfully submitted, 

I 

CONRAD H. SYME, 
FRANCIS H. STEPHENS, 

Attorneys for Appellant. 
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CHARLES W. KUTZ, Commissioners of the District 
of Columbia, and the DISTRICT OF COLOMBIA, 
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vs. 

WILLARD’S HOTEL COMPANY, a Corporation. 


BRIEF FOR APPELLEE. 


Statement of the Case. 

This is an appeal by the Commissioners of the District of 
Columbia from a judgment of the Supreme Court of the 
District rendered in favor of the Willard’s Hotel Company, 
appellee. The suit was instituted by Willard’s Hotel Com¬ 
pany (hereinafter called plaintiff) in the Municipal Court 

lr | 

i 

l 

l 






to recover $15.00, representing certain payments to the col¬ 
lector of taxes of the District made by plaintiff under protest 
on the 10th day of April, 1915. Of this sum $10.00 was 
paid for the quarterly inspection of eight passenger elevators 
in the hotel, at $1.25 each, and $5.00 for the annual inspec¬ 
tion or examination of the hotel building to discover whether 
same was duly equipped with lire protective apparatus in 
accordance with the building regulations of the District. 
The declaration was in assumpsit on the common counts. 

The history of the case as detailed in the agreed statement 
of facts is, in brief, as follows: By act of Congress approved 
•July 1, 1902, a license tax of $1.00 per room was required 
of all hotels in the District of Columbia. The Willard 
Hotel contains four hundred (400) rooms, and pays an 
annual license tax of four hundred ($400.00) dollars. This 
tax was regularly paid by the hotel company annually from 
November, 1902. until November, 1914. 

By act of 1 Congress approved March 3, 1887, the Commis¬ 
sioners of the District were 

"authorized and directed to make and publish such 
orders as may be necessary to regulate the construc¬ 
tion, repair and operation of all elevators within the 
District of Columbia, and to prescribe such means of 
security as may be found necessary to protect life and 
limb.” 

The act also provided for a fine upon conviction of refusal 
to comply with orders made pursuant thereto. 

Under this act the Commissioners, in 1902 (as well as 
long prior thereto), promulgated as a part of the building 
regulations the following: 

“Inspection. 

“Quarterly Inspection. 

“Even’ elevator in the District of Columbia used 
for the conveyance of passengers shall be inspected 
at least once in every three months, and a report 
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thereof made to the Inspector of Buildings (not later 
than the day following such inspection. J 1 he in¬ 
spector shall state in said report the condition ol the 
running gear, ropes, safety attachments, pujllevs and 
all other parts of the machinery applied to the use 
of said elevator, if any said parts are in need of 
repair.” (Building Regulations, p. 221.) j (3.) 


The New Willard Hotel was opened in 1901, pud from 
that time on its elevators were inspected every three months 
in accordance with the above regulation. Until November 
1, 1914, no fee for the inspection of the elevators, and no fee 
for the annual inspection of the hotel was demanded from 
the plaintiff, or any other hotel or building, the inspection 
of which was required by this regulation. 

On April 1. 1914, the Commissioners amended the build¬ 
ing regulations by adding the following. j 

“Section 19. The fee for each inspection of a pas¬ 
senger elevator shall l>e $1.25, to be paid upon issu¬ 
ance of certificate by the Inspector of Buildings. 

* * * * * * ; * 

“Section 19. 11a. Fee for inspection of hotels, 
public halls, moving picture shows, theaters, and 
other places of amusement which are required by 
law to procure license annually for their operation 
from the Assessor of the District of Columbia, and 
which requires as a condition precedent to the issu¬ 
ance of such license a certificate from the Inspector 
of Buildings to the effect that such buildings are in 
compliance with the building regulations alnd the fire- 
escape law and regulations, shall be $5.00 in each 
case: and for inspection of each building m which it 
is proposed to hold an entertainment j for which 
special license is required by law, and which requires 
certificate from the Inspector of Buildings, as above 
mentioned, the fee shall be $1.00; the fee in each 
case to be paid at the time application is made to the 
Assessor for license” (4). 








On November 1, 1914, when according to its custom 
plaintiff offered to pay its annual license tax of $400.00 in 
order to obtain its license for the ensuing year, the Commis¬ 
sioners, through the office of the Inspector of Buildings, 
declined to issue the license, unless the hotel company paid 
the sum of $5.00 as a fee for the inspection of its hotel. 
This the plaintiff declined to do. on the ground that the 
Commissioners were without power to make or enforce the 
regulation above quoted, requiring the payment of such 
inspection fee; and thereupon its license was refused, and 
the hotel company continued to carry on its business without 
its annual license until the 10th day of April, 1915, when 
it paid the $400.00 annual license tax, and under protest 
paid the $5.00 inspection fee above mentioned, and the sum 
of $10.00 additional, representing the quarterly inspection 
fee of the elevators (5). 

Payment of the latter followed a demand therefor in the 
form of a notice, of which the following is a copy: 

“Building Division, 

! “Washington, D. C., March 4, 1915. 

“Willard Hotel. 

“Sirs: Certificates for 8 elevators in premises No. 
14th & Pa. Ave., N. W. will be forwarded upon 
receipt of $10.00, fee for quarterly inspection, in ac¬ 
cordance with regulations effective April 1, 1914, 
copv of which has been furnished you. 

“MORRIS HACKER, 

“Inspector of Buildings. 

“e. Make all checks payable to Collector of Taxes, 
D. C.” 

The hotel company declined to pay this fee also, for the 
same want of authority in the Commissioners to require it. 

On the 6th day of April, 1915, the Assessor of the District, 
in a letter to plaintiff’s counsel, threatened prosecution 
against the management of the hotel for failing to procure 
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its annual license, and thereupon, on the 10th day of April, 
1915, the hotel company, in order to obtain its license which 
had been withheld for the reasons above stated,! paid the 
$400.00 annual license tax and the $15.00 demanded as the 
fee for annual inspection of the plaintiff’s hotel] and the 
quarterly inspection of its eight elevators. The latter sum 
was, as before stated, paid under protest and solely because 
of the threatened prosecution (6, 7). 

It appears also in the agreed statement of facts that these 
inspection fees are not larger than reasonably necessary to 
cover the cost of such inspection. 


ARGUMENT. 

I 

i 

1. The Commissioners were without power to make 

i 

AND ENFORCE A BUILDING REGULATION REQUIRING THE PAY¬ 
MENT OF FEES FOR THE INSPECTION OF THE PLAINTIFF’S 
HOTEL AND ITS ELEVATORS. 



A. The Commissioners have no power to provid 
taxation or otherwise. 


e revenue 


By act of Congress, approved June 20, 1874, the Com mis , 
sioners were given all powers theretofore vested inj the Gov¬ 
ernor or Board of Public Works of the District with respect 
to taxes, etc.; and they were granted the power to ! 


“apply the taxes or other revenue of said District to 
the payment of the current expenses thereof, and to 
the general support and maintenance of the District 
government.” 

i 

i 

The same power of applying the taxes or other revenues 
of the District for the same purpose was granted jthe Com¬ 
missioners by act approved June 11, 1878 (20 Stiat., 102). 
These statutes were pursuant to the provisions of the Con¬ 
stitution, article 1, section 8, paragraph 16, vesting in Con- 
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stress the power to exercise exclusive legislation with respect 
to the District of Columbia. 

While Congress delegated the taxing power to the Gover¬ 
nor and legislative assembly of the District, when that form 
of government was abolished, Congress took back the power 
of taxation and has ever since retained it. It is therefore 
apparent that the right to apply the taxes of the District, as 
well as of other revenues, was the only power with respect 
to taxes and revenues which .Congress delegated to the Com¬ 
missioners. It follows, therefore, that any attempt of the 
Commissioners to either lew a tax or in anv other manner 

%, V 

raise revenue must derive its authority by the express terms 
of an act of Congress. We use the words “express terms” 

advisedlv. as it has l>een held bv this court that 

•/ * %! 

“the Coipmissioners are creatures of statute. They 
possess no implied powers. Their authority to act 
must be gathered from the express terms of the law 
granting it.” 

Fay vs. MacFarland. M2 App. D. C.. 295, 299. 

We now examine the acts of Congress by authority of 
which building regulations have been promulgated by the 
Commissioners, including regulations applicable to elevators. 

B. There is no authority in any act of Congress given to 
the Commissiouers to make or demand the inspection fees in 
controversy. 

The elevator act found on pages 1 and 2 of the agreed 
statement of facts authorized the Commissioners to make 
and publish necessary orders to “regulate the construction, 
repair and operation of all elevators,” etc., and to prescribe 
necessary means for the protection of life and limb. Under 
this act provisions regulating the general construction, opera¬ 
tion, etc., of elevators could be made and the inspection of 
such elevators could be provided for. But there is no word 
anywhere in the act either expressly or impliedly authorizing 
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or permitting the Commissioners to raise any revenue by 
means of fees or otherwise, or to make any orders or regu¬ 
lations imposing such fees. _ i 

Again, it is apparent that orders or regulations contem¬ 
plated by the act should in a measure require compliance on 
the part of the owners of elevators because of the provision 
in the act relating to the imposition of fines for th© refusal 
of such compliance. We do not think the District could or 
would contend that conviction could be had, or a fine im¬ 
posed, for failure to pay the inspection fees demanded.. 

It is significant that for twelve years the Commissioners 
seemed to recognize their want of authority to exact any such 
inspection fees by failing to require or demand the same, 
although during that period inspections of both hotels and 
elevators were regularly made in accordance with the build¬ 
ing regulations promulgated under authority of Congres¬ 
sional legislation. . j 

In the acts of Congress authorizing the Commissioners to 

make and enforce building regulations we find no express or 
implied authority to require the inspection fees ih contro- 

By act of Congress, approved June 14, 1878 (£0 Stat., 
131, chap. 194). the Commissioners were authorized and 
directed to make and enforce regulations with respect to the 
sale of coal, and “also such building regulations jot the said 
District as they may deem advisable.” No fees are:provided 
for in this act; and it will be seen later on that wherever 
fees are lawfully charged and required with respect; to build¬ 
ings and inspection, they have been specifically provided for 

bv Congressional legislation. J 

' By an act approved March 3, 1909 (35 Stat., 089, chap. 

250), it was provided that 

“Building Inspection Fees. 

“The Commissioners of the District of jColumbia 
are herebv authorized and directed from time to time 
to prescribe a schedule of fees to be paid for permits, 
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certificates and transcripts of records issued by the 
Inspector of Buildings of the District of Columbia, 
lor the erection, alteration, repair or removal of build¬ 
ings and their appurtenances, and for the location of 
certain establishments for which permits are now or 
hereafter may be required under the building regu¬ 
lations ol the District ol Columbia, said fees to cover 
the cost and expense of the issuance of said permits 
and certificates and of the inspection of the work done 
under said permits; said schedule shall be printed 
and conspicuously displayed in the office of said In¬ 
spector of Buildings; said fees shall be paid to the 
collector of taxes of the District of Columbia and shal l 
be deposited by him in the Treasury of the United 
States to the credit ol the revenues of the District of 
Columbia.’'’ 

By this statute certain fees were provided for with respect 
to buildings and their appurtenances; but analyzing the act 
we find that it relates to permits, certificates and transcripts 
of record issued by the building inspector, and that the only 
reference to fees for inspection relates to inspection of work 
done under the permits issued by the Inspector of Buildings; 
and that the fee for the permit or certificate shall be sufficient 
to and shall include such inspection. The permits, etc., 
refer only to the erection, alteration, repair or removal of 
buildings and their appurtenances. Clearly this act makes 
no express or implied provision authorizing a charge of fees 
for inspection of elevators and buildings not undergoing 
erection, alteration, repair or removal. The plaintiff’s hotel 
and elevators, therefore, did not come within that category. 
If the Commissioners contend that under this act they de¬ 
rived their authority to demand and require the inspection 
fees in controversy, we submit their contention is without 
merit, not only for the reason above stated, but for the 
further reason that even under the act itself the fee paid 
for the permits for the erection of the hotel and its elevators 
covered the cost of the inspections of both. But it is clear 
that the inspection contemplated by the act is not a con- 
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tinuous one, annual or otherwise—but only an inspection of 
whatever work was done under the permits —to see that it 
conformed thereto and to the building regulations. I Again, 
we call the court’s attention to the acquiescence of the Com¬ 
missioners in this interpretation of the act by their failure to 
prescribe or demand any such inspection fees for five years 
after its passage, as well as the seven years previous--—a con¬ 
fession that the act made no change in the existing want of 
authority to impose these fees. 

We, therefore, respectfully submit that no authority in 
law exists for the demand of the Commissioners upon this 
plaintiff for the payment of the inspection fees which are 
the subject of this litigation. 

j 

C. In instances where inspection or other fees have been 
imposed and collected, they have been expressly authorized 
% act of Congress; shotting that that body has reserved to 
itself legislation on that subject. ! 

The illegality of the inspection fees under discussion is 
almost conclusively established by the fact that Wherever 
inspection fees in other matters have been embodied in regu¬ 
lations, they have been expressly authorized by statute. We 
now give several instances. 

Under the Organic Act of the District, approved Jjune 14, 
1878 (20 Stat., 131, chap. 194), Congress gave the Commis¬ 
sioners of the District power to make certain rules, etc., rela¬ 
tive to the sale of coal, and then provided, “also, such build¬ 
ing regulations for the said District as they may dkem ad¬ 
visable As before observed, no fees of any kinid were 
authorized by this act, but Congress by an act approved 
March 3, 1909 (31 S.tat., 689, chap. 250; supra), empowered 
the Commissioners to prescribe a schedule of fees to be paid 
for permits, certificates, etc. 

Bv an act approved January 25,1881 (21 Stat., 381, chap. 
27), Congress provided as follows: 


2r 
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“That there shall be appointed by the Commis¬ 
sioners of the District of Columbia an inspector of 
plumbing for said District, whose duty it shall be, to 
inspect all houses in course of erection, and pass upon 
the plumbing and sewerage of said houses. And the 
health officer of the District of Columbia is hereby 
authorized, under direction of the Commissioners, to 
execute and enforce regulations governing plumbing, 
house drainage, and the ventilation of house sewers; 
and any person who shall neglect or refuse to comply 
with the requirements of the said regulations when 
promulgated shall be punishable by a fine of from 
twenty-five to two hundred dollars for each and every 
such offense, or in default of payment of fine to im¬ 
prisonment for thirty days.” 

Inasmuch as no fees for inspection or otherwise were in¬ 
cluded in the statute just quoted, Congress by an act ap¬ 
proved April 23, 1892 (27 Stat., 21, chap. 53), gave the 
Commissioners authority to charge a fee for each permit 
granted to connect buildings, etc., with sewers, water or gas 
mains, or other underground structures located in public 
streets and highways; and also to establish and charge a fee 
for permits to make excavations. And the deposit of such 
fees to the credit of the United States and the District of 
Columbia in equal parts was directed. 

Fees to be charged by the sealer of weights of measures 
were authorized by Congress in an act approved March 2, 
1895 (28 Stat., 811, chap. 179). and such fees were directed 
to be deposited in the Treasury of the United States in the 
same manner as other revenues of the District. 

Section 1593 of the Code of the District directs the estab¬ 
lishment of a schedule of fees to be charged by the surveyor 
for his services. 

By an act approved April 26, 1904 (33 Stat.. 306, chap. 
1602), the Commissioners were directed to make regulations 
respecting the production, use and control of electricity, and 
authority was given them 


/ 
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! 
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“to prescribe such fees for the examination of the 
electrical wiring, machinery and appliances in build¬ 
ings as they may deem proper, to be paid to the col¬ 
lector of taxes of the District of Columbia.” 

I 

Bv an act approved March 19, 1906 (34 Stat., 72, chap. 
959) , Congress authorized regulations for the sale of the use 
of the public hay scales, and also empowered the Commis¬ 
sioners to prescribe fees to be paid by persons using same. 

In a statute approved June 23, 1874, inspection of gas 
meters and the amount of the fee for such inspection were 
provided for, and in the appropriation bill, approved. March 
3, 1883 (22 Stat., 463. chap. 95). the salary of the inspector 
of gas meters was fixed at two thousand ($2,000.00) dollars, 
and he was directed to pay into the Treasury of the United 
States all fees collected by him. 

From the foregoing instances it will be seen that in all 
cases where fees are to be charged, either for the setvices of 
certain District officials or for inspections (which may be 
considered to be sendees of like nature); such fees have been 
directly and expressly authorized by Congress itself, and that 
the Commissioners, until the passage of the regulation rela¬ 
tive to the fees which are the subject of this controversy, did 
not pretend or attempt to charge any fees not so sanctioned 
by the legislature. The inference is irresistible that the 
Commissioners have never understood that they had the 
power and authority to prescribe and collect any such fees 
without such sanction. Indeed, bearing in mind the manv 
years which had elapsed prior to the promulgation of the 
amendment to the building regulations prescribing the in¬ 
spection fees now sought to be recovered, in which no fees 
were charged or attempted to be charged, we point to several 
instances where inspections are made under acts of Congress 
provided therefor, in which no fee is exacted, there being no 
provision for such fee in such acts. 

By statute approved January 26. 1887 (24 Stat.. 368. 
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chap. 49), authorizing the Commissioners to make police 
regulations, the following appears: 

“First. For causing full inspection to be made at 
any reasonable time of places where the business of 
pawn broking, junk-dealing, or second-hand clothing 
business may be carried on. * * *” 

Xo provision was herein made for charging fees for the 
inspection of places just mentioned, and we find no such 
fees provided for in the police regulations promulgated pur¬ 
suant to this act. 

Under section 5 of the same act. authorizing the making 
of police regulations, the Commissioners issued regulations 
for inspection of hacks by the hack inspector, or such police 
officer as might be detailed as hack inspector. No charges 
are made or provided for in these regulations for such in¬ 
spection. 

By an act approved February 2, 1899 (80 Stat.. 812. 
chap. 79), the Commissioners were authorized to provide 
for inspection by an inspector of the health department with 
respect to smoke. The duties of such inspector require him 
to cause to be prosecuted all persons violating the provisions 
of the smoke law. No fees were authorized by Congress for 
such inspection, and no fees have been charged or required 
by the Commissioners. 

It is therefore clear that Congress, having thus expressed 
itself in the various statutes hereinbefore set forth, reserved 
the matter of fees and other sources of revenue, to be charged 
bv the Commissioners for inspection or otherwise, for its own 
action, and has never delegated to the Commissioners anv 
general authority to prescribe fees of any kind. This fact 
is further emphasized by the action of Congress in even 
prescribing the price to be charged by the Commissioners 
for copies of the building and other regulations of the Dis¬ 
trict. and the denosit in the Treasury of the United States 
to the credit of the District and the United States in equal 
parts, of the amount so fixed and received by the Commis- 
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sioners from the sale of such regulations—act approved Feb¬ 
ruary 25, 1910 (36 Stat., 208. chap 62); and the further 
authority given to the Commissioners by an act Approved 
March 4, 1911 (36 Stat., 1299, chap. 240), to issue without 
charge copies of such regulations to government officials and 
officials of various States and cities and charge a certain 
price for the sale of the remainder of these regulations. The 
same provision as to the disposition of the proceed^ of sales 
appears in this act also. 

If, then, the Commissioners could not even sell and receive 
money for copies of the building and police regulations, and 
thus raise sufficient funds to cover the cost of publishing the 
same, without express authority from Congress, hOw can it 
be said that without such authority they have the power to 
charge and receive fees to cover the cost of hotel and elevator 

c* 

inspection? 

And, if hacks and pawnbroking establishments are in¬ 
spected without a fee therefor, what can be said in favor of 
the discrimination against hotels and elevators? 

Again, pawnbrokers and public hacks pay a license tax — 
they are inspected without charge. Referring to all the acts 
of Congress above set forth, we find that in none of them, 
wherein fees for inspection are authorized, is there any pro¬ 
vision for the payment of. a license tax, nor does the person 
who is required to pay such inspection fee pay also| a license 
tax. It would seem to he the policy of Congress to consider 
the payment of a license tax a sufficient burden, land that 
such tax should include the cost of any inspection that might 
be necessarv. 

An examination of the act under which hotels are licensed 
clearly shows that no inspection fee is intended, and that the 
charge and pavment of such inspection fee of a hotel is not a 
condition precedent to the issuance of a license for a hotel. 

The license tax act, above referred to, passed July 1, 1902 
(32 Stat.. 622. supra), prohibits the issuance of |a license 
to a hotel until the building inspector and the chief of the 








fire department have certified in writing to the assessor that 
the laws and regulations with respect to the protection of 
life and property have been complied with. Of course, if 
such laws and regulations have been complied with a license 
must be issued. The Commissioners could not by a regula¬ 
tion demand fees for inspection to ascertain the fact of com¬ 
pliance with such laws and regulations, and then withhold 
the license because of the non-payment of the inspection fees, 
thereby defeating the provisions of the license tax act by 
adding a condition and pecuniary burden not provided for 
or embodied in the act itself. Therefore, inasmuch as the 
act made no such provision for inspection fees or for the pay¬ 
ment by the applicant for a hotel license of the cost of 
inspection to discover whether he has complied with the 
laws and regulations for the protection of life and property, 
it follows that the amount required by the act to be paid for 
the license—$1.00 per room—was intended to include the 
cost of any inspections necessary to ascertain the compliance 
required by the act as a condition precedent to the issuance 
of the license. Certainly if any inspection charges were to 
be made the act would have provided for them. This is still 
more clearly apparent by the provision in the first paragraph 
of the license tax law (32 St at.. 023). which requires the 
payment of a fee of fifty cents for the issuance, by the 
assessor, of a certificate of the assignment or transfer of any 
license granted under the act—thus indicating that so far as 
this law is concerned, it dealt with the subject of fees where- 
ever it was the intention of Congress that a fee should be 
exacted. 

Tn no instance, except the one at har. have we found any 
statute or regulation requiring the payment of a license tax 
to carry on a business, and a further payment of fees for the 
inspection of such business or the place where it is conducted. 

We submit, therefore, that the Commissioners were with¬ 
out power or authority, and that it was contrary to the poliev 
of Congress, to charge the fees of which complaint is herein 
made. 
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Authorities. 

The cases in this court are very jealous of enlarging the 
powers of the District Commissioners beyond the express 
provisions of those acts of Congress under which they claim 
to exercise control of the District. We have already referred 
to the case of Fay vs. MacFarland, 32 Appeals D. C., 295, 
299, which holds that the authority of the Commissioners to 
act in a given case must be gathered from the express terms 
of the law granting it. 

In B. & 6. R. R. vs. Fitzgerald, 35 Appeals D. C.,| 116,122, 
the Commissioners undertook by ordinance to require the 
railroad to fence its tracks on the public streets when the 
grade of the street and the railroad was approximately the 
same. This action was based upon act of Congress of Janu¬ 
ary 26, 18S7 (24 Stat., 368, chap. 49), authorizing the Com¬ 
missioners to make and enforce usual and reasonable police 
regulations upon various subjects, one of which was 


‘•to regulate the movement of vehicles jon public 
streets and avenues for the preservation of]order and 
the protection of life and limb.” 

| 

The court, after citing cases holding that the power of the 
Commissioners to enact police regulations was limited to the 
subjects specified in the act, and referring to the joint resolu¬ 
tion dated February 26, 1892 (27 Stat. 394), wherein the 
Commissioners were authorized to make police regulations in 
addition to those given under the act of .January 26, 1887, 

I 

“for the protection of lives, limbs, health, comfort 
and quiet of all persons and the protection of all 
property within the District of Columbia”^ 

held, that the fence regulation was void because of the 
absolute authority in Congress to regulate the disposition 
and use of the streets of the city, and because by requiring 
the railroad to fence its tracks it was given the exclusive 
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control of so much of the street as it occupied by its right of 
way. 

w. District of Columbia. 25 Appeals D. C., 
251, 255, 25/, the court held null and void the police regula¬ 
tion of February S, 1905, requiring the removal by citizens 
of snow and ice from the sidewalks of the city of Washington 
within the fire limits, and providing a penalty for the failure 
to do so, on the ground that this regulation had not been 
authorized bv Congress. 

It was held that the Commissioners have the power under 
the act of January 26, 1887, and the joint resolution of 
February 26, 1892, referred to in the preceding case, to 
make police regulations only, and not to impose duties upon 
citizens, 'the court then went on to say that the procure¬ 
ment by the Commissioners (which may be inferred from 
the well-known usage of committees of Congress in that 
regard) of legislation by Congress providing for the removal 
by citizens of snow and ice from the sidewalks of the city; 
the legislation by Congress which had theretofore been de¬ 
clared judicially void on the same subject, and the fact that 
no express authority had been given to the Commissioners by 
Congress to make a regulation with respect to the removal 
of snow, were sufficient to charge the Commissioners with 
knowledge of their incapacity to enact such legislation under 
the guise of a police regulation, and to show that Congress 
reserved the subject for legislation by itself. On this point 
we quote from the language of the opinion: 

' That Congress has not conferred upon the Com¬ 
missioners of the District of Columbia the authority 
to require of the owners and occupants of propertv 
in tlqe District the removal of snow and ice from the 
sidewalks in front of their premises is very plain, not 
only from the absence of any such grant of authority 
from; the statute book, but still more clearly from the 
fact that, subsequently to the enactment of the joint 
resolution of 1892, it expressly legislated itself on 
this precise subject on at least three several occasions. 
And we are warranted by the well-known usages of 
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the committees of Congress in this regard, in the 
statement that the legislation was by the procurement 
of the Commissioners, and with the knowledge of 
their own incapacity to enact such legislation under 
the guise and pretense of regulations.” 

I 

And again the court remarks, referring to two! or three 
acts of Congress on the subject of snow and icej removal 
twice held void: 

! 

I 

■‘These repeated attempts at legislation,! however 
ineffectual in their result, are sufficient to show that 
Congress reserved this subject for itself, and did not 
confer upon the Commissioners the power to regu¬ 
late it.” 

i 

] 

Applying these principles to the case at bar, it seems clear 
that: 

1. The Commissioners, according to the usual custom, 
procured the legislation heretofore referred to in this brief, 
authorizing them to charge inspection and other feies in cer¬ 
tain specified cases, such as electrical inspection, j building 
permits, etc. 

| 

2. That therefore the Commissioners recognized! their in¬ 
capacity to charge or exact such fees without congressional 
action. 

3. That Congress by legislating on the subject of such 
fees, expressly reserved for itself all authority and jpower on 
the whole subject of fees to be charged by the Comrpissioners 
together with the method of their collection and | direction 
as to their deposit in the Treasury of the United! States to 
the joint credit of the District and the Federal Government. 

I 

j 

A cogent reason for such reservation by Congress of the 
whole subject of the imposition of fees is, that the!matter is 


! 
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a branch of. or closely connected with, the power of taxation 
and the collection of revenues for the support and main¬ 
tenance of the District Government—a matter exclusively 
for congressional control. 

From the agreed statement of facts, it appears that because 
of the refusal of the plaintiff in the case at bar to pay the 
inspection i fees with respect to the hotel and its elevators, 
the office of the building inspector declined to issue a license 
to the plaintiff for the operation of its hotel, notwithstand¬ 
ing that the hotel company was ready and willing to pay the 
amount of its license tax, amounting to one dollar ($1) for 
each room or four hundred ($400) dollars in all. There is 
nothing in the act of Congress providing for the operation 
of a hotel ! which could be construed to authorize the with¬ 
holding of a license from any person or corporation desiring 
to operate a hotel if the hotel building and its appurtenances 
conform to the building regulations in construction and ap¬ 
pointments, provided such person or corporation tenders or 
pays the amount of the license tax; certainly the Commis¬ 
sioners could not without such authoritv from Congress after 
inspection of the building and its elevators and finding the 
same in proper condition, decline to issue a license because 
of the refusal of the owner of the building to pay the arbi¬ 
trary fee for the inspection mentioned. 

Therefore, we respectfully submit that the action of the 
Commissioners in the ea«e at bar in refusing to issue the 
hotel license on the grounds mentioned and the receipt by 
them of the $15 inspection fees paid as detailed in the agreed 
statement of facts, resulted in depriving plaintiff of its prop¬ 
erty without due process of law and a denial of a right of 
property. 

In the following case. Congress by act of June 14, 1878 
(20 Stat., 131), had given the Commissioners power to make 
and enforce such building regulations as they might deem 
advisable, and provided that they should have the same ef¬ 
fect as though enacted by Congress. The Commissioners 
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promulgated such regulations in 1897 as well as prior thereto. 

Among them was one relating to the erection of dwellings on 

lots not less than fifty feet deep. 

The only limitation upon the size of a dwelling to be 

erected on anv lot was that it should be not less than 16 feet 
«/ ! • 

wide and have certain open space in its rear for light and air. 

Relator proposed to build two houses of the prescribed 
width, the same to extend 36 feet, the lots being 46 feet deep. 
He had subdivided one lot of 32x46 into two lots 16x46 feet 
each. 

The part of the building regulation in controversy reads: 

9 

“Blocks of two or more dwelling houses jshall not 
be erected until the land upon which they are to be 
erected has been subdivided, so that each house shall 
have a separate lot, unless special permit be granted 
in each case by the Commissioners.” 

And section 6 of regulations (under authority of an act of 
Congress) relating to record and subdivision of lots pro¬ 
vided that lots mav onlv be subdivided into lots not less than 
16 feet wide and 50 feet deep. 

When relator applied for a permit to build, he was refused 
because the lots were not fifty feet deep. 

Held, a mandamus would lie to compel the issuance of 
the permit, because, 

The requirement that the lots should be fifty feet deep 
did not relate to the height, etc., of the buildings or the man¬ 
ner of their construction: therefore it was not a building 
regulation. 

Congress as above stated had provided for platting and 
subdividing, bv authorizing the Commissioners to make 
necessary general orders with respect thereto. Under this 
act the Commissioners had made section 6 above referred to. 
No penalty for failure to observe this section 6 was provided 
beyond denial of record of the subdivision. 

The Commissioners were justified in refusing to admit to 
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record relator's plat, etc. But the refusal to issue the permit 
to build, say the court: 

“is a denial of a right of property. It is admitted 
that his proposed buildings conformed in respect of 
materials, safety, and healthfulness to the building 
regulations proper, and that permission would have 
been issued as a matter of course had the lots been 
of the depth of fifty feel. As that regulation is not 
within the power conferred to make building regu¬ 
lations. and cannot constitute a defense under the 
act regulating the subdivision of lots, it is the plain 
duty of the Commissioners to issue the permit upon 
payment of the lawful fees which the relator is ready 
and willing to do.” 

Macfarland rs. Miller. IS App. P. C.. 554, 564. 

Applying the doctrine of this decision to the instant case, 
there would seem to be no room for doubt that when the 
Commissioners refused to issue the plaintiff's license for the 
reasons already stated they were denying to the plaintiff a 
right of property. 

We further claim that the ordinance or regulation requir¬ 
ing the plaintiff to pay the inspection fees in controversy 
was and is unreasonable and we cite the following case in 
support of that contention. In declaring void an ordinance 
of New Orleans, providing for a board of inspectors for 
boilers and steam appliances and the payment by the owners 
thereof of fees for inspection, the court remarks: 

“It has l>een held, and properly so. that under the 
authority to make police regulations or to pass by¬ 
laws for the good government of the corporation, it 
has the right to require hoistawavs inside of stores 
to be enclosed by a railing, and closed by a trap after 
business hours of the day. It was regarded as a rea¬ 
sonable regulation because it did not unreasonably 
interfere with private rights. 

“But if these owners of the hoistawavs had been 
compelled to pay for their repeated inspection there 
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can be no doubt that the exactions would have been 
held to be unreasonable.” 

State of Louisiana vs. Robertson. 20 L. R. A., 
691, 692. 

| 

| 

Appellant’s Cases. 

| 

A word as to the authorities cited in the biref for the ap¬ 
pellant. Many of these authorities are based upon the police 
power of the municipality which passed the ordinance under 
investigation, and relate to inspection with respect to milk 
•,ind other matters concerning sanitation. The case at bar 
deals with an alleged building regulation. In nearly all of 
these cases, the power to license a milk dealer or business was 
given to the municipality itself by the legislature under 
which it was incorporated. Again, charters of these various 
municipalities give them broad powers for their govern¬ 
ment. In some of the cases, inspection fees are required to 
l>e paid before a license is granted and provision with respect 
thereto is embodied in the municipal ordinance relating to 
the subject, which in turn is founded upon the broad powers 
granted to the municipality under its charter. This appears 
in the case of Norfolk vs. Flynn, 62 L. R. A., 771. cited on 
page 7 of appellant’s brief. 

Tn Morgan vs. Board of Health, 118 U. S., 445, the act 
of Congress itself fixed the amount of inspection jfees, and 
the question therein raised was whether or not such inspec¬ 
tion fees were taxes, not legal under the constitution. In 
State Board of Health vs. Standard Oil Company, 107 
Louisiana. 718. the general law applicable to municipal cor¬ 
porations to the effect that such corporations may exercise 
not. only powers expressly granted, but fairly implied or in¬ 
cident thereto, and also those powers essential to jthe object 
and purpose of the corporation, was applied. We have al¬ 
ready seen that this court has held the Commissioners can 
only exercise powers expressly granted by statute, j 

Another example of the futility of citing cases with respect 


i 


i 
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to the ordinary municipal corporation is found in Marion 
vs. Chandler. 6 Ala.. 899. cited on page 13 of appellant’s 
brief, in which the municipality was given power, in its 
charter, to grant licenses and in general to pass such by-laws 
not contrary to the constitution and laws of the State as it 
might deetn expedient to carry into effect the meaning and 
intention of the charter. So it will be seen that the power 
to license and charge therefor and other general powers were 
granted to the municipalities referred to in the cases cited 
bv appellant. The citation from Smith on municipal cor¬ 
porations. found on page 21 of appellant’s brief, is interest¬ 
ing when applied to the license tax act of 1902 above re¬ 
ferred to. After referring to the power to license as a police 
measure, the quotation continues: “A fee sufficient to cover 
the expense of issuing the license and to pay the expenses 
which may be incurred in the enforcement of such police 
inspections or superintendence as may be lawfully exercised 
over the business may be required.” As hereinbefore argued, 
the license fee paid by the hotels in the District of Columbia 
in the absence of anything to the contrary in the license act 
is certainly sufficient to cover any such inspection fees and 
must have been intended to do so. It can hardly be seriously 
argued that the additional burden of the cost of the inspec¬ 
tions in controversy can be imposed by an amendment to 
building regulations, which in effect amends the license tax 
act. especially as the Commissioners had for so many years 
made the inspections referred to free of cost, thereby inter¬ 
preting the license tax act in accordance with the contention 
herein made. 

It is unnecessary to argue before this court that the District 
of Columbia is not a municipal corporation existing under 
a charter as is the case with respect to cities and towns in 
the States, but that the Congress of the United States is the 
legislative body for the District of Columbia and the Com¬ 
missioners are merely the executive organs for carrying out 
congressional legislation and such regulations as Congress 
may empower them to enact. In Coughlin vs. District of 
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Columbia. 25 Appeals, 254 (supra), this court said, with re¬ 
spect to the futility of citing cases with respect to the powers 
of an ordinary municipality: 

“Municipalities are usually vested with quasi legis¬ 
lative powers, among them the sovereign power of 
taxation and assessment, and from the fact that 
municipal ordinances are elsewhere to^ be found, 
analogous to the so-called regulation here in question, 
it is not to be inferred that similar powers exist in 
the Commissioners of the District of Columbia. The 
Commissioners are not the municipality, but only the 
executive organs of it; and Congress has reserved to 
itself, not only the power of legislation in the strict 
sense of the term, which it cannot constitutionally 
delegate to anyone or to any body of men, bjut even 
the power of enacting municipal ordinances, such. as 
are within the ordinary scope of the authority of in¬ 
corporated municipalities.” 

j 

In conclusion it is therefore respectfully submitted: 

1. That Congress by repeated legislation has clearly shown 
that it reserved and reserves to itself the power to prescribe 
or authorize the imposition of all fees to be charged by the 
Commissioners for any purpose. 

2. That the Commissioners in that respect have no im¬ 
plied powers but their authority must be found in the ex¬ 
press terms of the law granting it. 

3. That there exists no act of Congress which Expressly 
or impliedly authorizes the Commissioners to charge or re¬ 
quire fees for the inspection of hotels or the elevator^ therein, 
and that the so-called regulation is legislation, and not a 
regulation. 

i 

4. That the license tax imposed by Congress updn hotels 
was intended by Congress to cover the cost of any inspection 
of such hotels, including elevators, which is apparent from 
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1 Tie tact that no provision is made in the license act for any 
inspection fees, or for the refusal to issue a license in default 
of the payment of such fees. 

That therefore the regulation providing for the charge 
and collection of such inspection fees is void. 

6. That: the collection of such inspection fees from the 
plaintiff deprived the plaintiff of its property without due 
process of law. 

7. That! the refusal to issue the plaintiff's hotel license, 
because it declined to pay the inspection fees referred to, 
was a denial of a right of property in the plaintiff. 

For all these reasons the judgment below should be 
affirmed. 

! CPI ARLES L. FRAILEY, 

Attorney for Appellee. 
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